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CORPORATE MANSLAUGHTER AND CORPORATE HOMICIDE ACT 2007
The Corporate Manslaughter and Corporate Homicide Act 2007 (“the Act”) largely came into force in England and Wales on 6 April 2008.  The Act brought into being a new offence of corporate manslaughter, (“the Offence”), to apply to companies and incorporated statutory bodies such as parish councils as well as government departments and some unincorporated bodies.  This briefing examines the background to the Act, the main provisions of it and what the Act will mean in practice.  It will only apply to deaths that occur from 6 April 2008.       
Background and practical implications of the Act
Before April 2008, it was possible for corporate bodies to be prosecuted for criminal offences including the common law offence of gross negligence manslaughter but for the company or organisation itself to be guilty of this offence, it was also necessary for a senior individual known as a controlling mind, who was deemed to embody the organisation in his actions and decisions (for example a managing director, general manager or chief executive) to be guilty of the offence.  To be guilty of the common law offence of gross negligence manslaughter, a company had to be in gross breach of the duty of care it owed to the victim.

The Act means that there is no longer a need for the jury to find a controlling mind who is also personally guilty of manslaughter, but that the elements of the Offence as set out in section 1 below are met.  Before the Act came into force, it was almost impossible to successfully convict a large or medium-sized organisation.  In the last forty years only a handful of companies have been successfully prosecuted for manslaughter and all have been small companies where it was possible to establish a ‘controlling mind’.  There have been a number of high profile cases pre April 2008 where prosecutions failed because the ‘controlling mind’ could not be held responsible.  In the litigation arising out of the Hatfield train crash, which occurred in October 2000, fines were imposed on the engineers Balfour Beatty and Network Rail under Health and Safety legislation and the judge at the 2005 trial described Balfour Beatty's culpability for the accident as “one of the worst examples of sustained industrial negligence”. Despite this, corporate manslaughter charges against the company were dismissed.  (R. v Balfour Beatty Rail Infrastructure Services Ltd Court of Appeal (Criminal Division), 05 July 2006).  The spirit of the Act came out of the opinion that organisations were not being held to account for such accidents.  

Another impact of the Act is that Crown bodies (those organisations that are legally a part of the Crown, such as government departments) are now no longer immune from prosecution for corporate manslaughter.  Previously they could not be prosecuted for criminal offences by virtue of the doctrine of Crown immunity.  In addition, many Crown bodies, such as government departments, do not have a separate legal identity for the purposes of a prosecution but various individual government departments will now be covered by the Act.

The Offence

The Offence is defined at section 1(1) of the Act.  This states that an organisation (which means the bodies referred to in the first paragraph and therefore includes parish councils) is guilty of an offence if the way in which its activities are managed or organised: 
· causes a person's death and 
· amounts to a gross breach of a relevant duty of care owed by the organisation to the deceased.  
Pursuant to section 1 (3) an organisation is guilty of an offence under section 1 only if the way in which its activities are managed or organised by its senior management is a substantial element in the breach referred to in section 1(1).  This means that the failure of senior management must have caused the victim's death though it need not have been the sole cause of death.  ”Senior management” is defined in section1(4) as the persons who play significant roles in the decision making about how the whole or a substantial part of its activities are to be managed or organised, or the actual managing or organising of the whole or a substantial part of those activities.  It would include those in the direct chain of management as well as those in strategic or regulatory compliance roles.  For parish councils, “senior management” could relate to the decisions of members of the council or senior officers.  
Section 1 (6) states that an organisation found guilty of the Offence is liable on conviction (before a jury in the Crown Court) to an unlimited) fine therefore the Act has serious consequences for bodies found guilty of the Offence.  The general rule is that fines need to reflect the relative size of the offender and the scale of the offending.  
What is the duty of care?

The duty of care is defined in section 2 and it applies where an organisation owes a duty of care to the victim under the common or statutory law of negligence.  This includes:

· the duty owed by an employer to his employees or other persons working for the organisation or providing services for it to provide a safe system of work (potentially including contractors, volunteers and secondees), 
· the duty owed by  an occupier of premises and land to people in or on it.
· the duty owed in connection with the supply of goods or services by an organisation (such as duties owed by transport companies to their passengers).

· duties owed concerning the construction or maintenance of buildings, infrastructure or vehicles or when using plant or vehicles.
The Offence is committed in cases where an organisation owes a duty to take reasonable care for a person's safety but the way in which the activities of the organisation have been managed or organised amounts to a gross breach of that duty and causes the person's death. How the activities were managed or organised by senior management must be a substantial element of the gross breach.  Section 1 (4) (b) states that a  breach of a duty of care by an organisation is ‘gross’ if the conduct alleged amounts to a breach of that duty which falls far below what can reasonably be expected of the organisation in the circumstances.  To safeguard against prosecutions, organisations should have robust risk assessment procedures in place, accident management protocols, adequate levels of staffing and ensure staff have sufficient training in their roles.  In situations where the management of an activity included reasonable safeguards against death, liability is less likely to be an issue.

The consent of the Director of Public Prosecutions is needed for proceedings to be initiated under section 17 of the Act.  Individuals will not be held to be personally liable under section 18 although they may still be individually liable for separate offences such as gross negligence manslaughter or health and safety offences where applicable.  Section 20 of the Act, which is not yet in force, will abolish the common law offence of gross negligence manslaughter in relation to corporate bodies.

In determining the culpability of an organisation, section 8 (2) of the Act states that a jury must consider whether health and safety legislation was breached and if so, how serious the breach was and how much of a risk of death it posed.  The jury may consider a number of matters such as the attitudes, policies and systems in place within the organisation that were likely to have encouraged the breach or produced tolerance of it and have regard to any other maters they consider to be relevant.
Power of courts to order a remedy of the management failure

In addition to the power to impose an unlimited fine under section 1, courts are given a power to order an organisation convicted of the Offence to take steps to remedy the management failure leading to death, under section 9.  It also enables the court to order the organisation to remedy the breach, or any consequence of the management failure, any deficiency, as regards health and safety matters, in the organisation's policies, systems or practices if it appeared to the court to have been a cause of death.  One example is a management failure relating to inadequate risk assessment, the consequence of which is inadequate safety precautions leading to death.  In such a case the court would be able to order the convicted organisation to improve both the management of risk and the resulting safety precautions.  The prosecution has the discretion to apply for a remedial order, having first consulted any relevant health and safety regulator such as the Office of Rail Regulation for rail accidents or the Health and Safety Executive for general health and safety issues.  A convicted organisation will have an opportunity to make representations about the order. The order must specify how long the organisation has to comply with the required steps and may require the organisation to supply evidence of compliance.  The compliance period can be extended.  Failure to comply with a remedial order could result in an unlimited fine.

Power to order conviction to be publicised

Under section 10 of the Act, when an organisation is convicted of the Offence, a court may make a publicity order requiring the organisation to publicise in a specified manner the fact that it has been convicted of the offence, specified particulars of the offence, the amount of any fine imposed and the terms of any remedial order made.  Section 10 is not yet in force but is anticipated to come into effect in Autumn 2008.  The purpose of a publicity order can be seen as to publicly shame the organisation and make an example of it to other organisations.  Non compliance with a publicity order is also punishable by an unlimited fine.
Insurance considerations

The impact of the Act is yet to be seen.  It is likely to be only the most severe cases where mismanagement leads to death that prosecutions will be brought under the Act, but it is conceivable that local authorities, including parish councils, could be found culpable of the Offence.  Claims could potentially run into hundreds of thousands of pounds or higher and courts may impose a higher duty on public authorities.  Insurance is therefore crucial.  Employers are legally required to take out employers’ liability insurance under the Employers’ Liability (Compulsory Insurance) Act 1969.  The other relevant insurance is public liability insurance.  The purpose of public liability insurance is to provide cover to councils against liabilities councils in respect of death, personal injury or damage to property in respect of persons who are not employed by them.  It is essential for councils that own, manage or occupy any land or premises such as village halls, recreational facilities, meeting rooms and car parks.
All local councils should have public liability cover commensurate with the activities which are undertaken on its land.  NALC reminds councils to immediately refer any threatened or actual claims made against them to their insurers to avoid the risk of invalidating the policy.  In order to ascertain the cover a specific policy provides, councils should first consult the policy itself but further questions concerning the extent of cover (and matters where cover is exempted) should be referred to the insurer. 
The fact of the Act coming into force should not in itself cause insurance premiums to rise but increased claims over the coming years as a result of the Act may cause this to happen. 

Conclusions

As discussed above, the Act has far reaching consequences; it is intended to punish the most serious instances of management failures where duties of care are breached and this leads to death.  Parish councils need to ensure that there is no breach of any duty of care  (under common law or  by statute)  they owe by measures such as having adequate risk assessment and accident management protocols in place and ensuring that staff are properly trained.  Parish councils are also strongly urged to take out public liability insurance if they do not already have this.
This briefing was issued by Jane Moore, Solicitor
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